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CEG S AN AND GRDER QN GHALLENGED BALLATS

Followng the filing of a Petition for Certification by the
Uhited FarmWrkers of Anerica, AFL-AQ O (UFWor Uhion) on January 4, 1988,
the Salinas Regional Drector conducted a secret ballot election among the
agricultural enpl oyees of Salinas Valley Nursery (Epl oyer) on January 11,
1988. The Oficial Tally of Ballots revealed the follow ng results:

URW. . 7
No Lhion ..................... 2
Challenged Ballots ............ 14
Total ............ ... ... 23

As the chall enged bal | ots were sufficient in nunber to affect the
out cone of the election, the Regional Drector conducted an investigation
and determned that the i ssues concerning 13 of those ballots were such
that they should be the subject of a full evidentiary hearing pursuant to
the authority of Title 8 California Code of Regul ations, Section 20363( a)

and



20370.Y n Septenber 23, 1988, followi ng a hearing in which all
parties participated?, |nvestigative Hearing Examner (IHE)

Marvin J. Brenner issued the attached Decision in which he recormended
that the challenges to two of the ballots be sustained and that the
challenges to the renaining 11 bal | ots be overrul ed.

Thereafter, the Enployer tinely filed exceptions to the
| HE s recommendation that the challenges to the ballots of Jimmy Uyeda
and Jesus Mlina Gievara (Mlina) be sustained. The enpl oyer contends
that the IHE erred in finding Weda and Mlina to be a nmanageri al
enpl oyee and a supervisor, respectively, and, thus, not subject to
inclusion in the bargaining unit.

The enpl oyer al so excepted to the |HE s further finding that
since four children who cast ballots were enpl oyed in agriculture during
the pertinent pre-petition eligibility period, they neet the statutory
requirenent for eligibility to vote in representation el ections
conduct ed under the provisions of the Agricultural Labor Rel ations Act
(ALRA or Act) and, therefore, their ballots shoul d be opened and
count ed.

For the reasons set forth below the Board finds nerit in

YThe 14th ballot was cast by Enrique Garcia Hierta (Garcia), whomthe
Regional Drector found had departed on a | eave of absence prior to the
filing of the Petition for Certification, had extended his | eave beyond
the period authorized and had been termnated for that reason. The
Regional Drector al so found that the Enpl oyer and the Uhi on agreed t hat
Garcia had not been enpl oyed during the pre-petition eligibility period
and that the challenge to his ballot shoul d be sustained.

ZThe Regional Drector of the Salinas Regional Cfice of the
Agricultural Labor Relations Board was permtted to intervene in the
case for the |imted purpose of assisting the Board in devel oping a
full record in this proceedi ng.
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the Enpl oyer's exceptions to the |HE s recormendati on that the
chal | enges to the ballots of Uyeda and Ml ina be sustained. After the
foregoing ballots are opened and counted by the Regional Drector, and
the results incorporated in arevised Tally of Ballots, the Board w |
consi der the question concerning the ballots of the four children, but
only if they then prove to be outcone deterninative.?

In the absence of any exceptions thereto, the Board adopts,

pro forma, the |HE s reconmendati on that the chal l enges to the seven

ballots cast by the follow ng individual s be overrul ed: Mayum
N shi not o, Fusae (Linda) Hol brook, Mke Mto, Msahiro Yoneda, A do
Sal dana, S eve Pacheco and Tom Pacheco. Backgr ound

George hitsuka and his wfe, Akiko, are producers of fresh cut
flowers for the wholesale florist trade. They have operated a nursery
for alnost 17 years on approximately six acres of land situated in the
Salinas area. The facilities include six free-standing greenhouses and
a packing shed which houses both a cooler for the storage of fresh

flowers and office space. At the

¥Menber Gnot woul d note the mandate of ALRA section 1157, which
provides in pertinent part that, "Al agricultural enpl oyees of the
enpl oyer whose nanes appear on the payroll applicable to the payroll
period i mediately preceding the filing of the petition of such an
el ection shall be eligible to vote." (Enphasis added.) There are no
express limtations in the ALRA which restrict voting eligibility on the
basis of age. In addition, the Board has taken cogni zance of situations
inwhichit is appropriate to all ow an enpl oyee who perforns
agricultural work for an enpl oyer during the pertinent payroll period to
vote in a unit election when his or her nane does not actual |y appear on
a payroll roster. These |egal and factual circunstances nay be
di spositive wth respect to the mnors whose ball ots were chal | enged .

15 AARB N\o. 4 3.



tine of the election, there were approxinately 10 full-tinme
enpl oyees and a few part-tine enpl oyees, not including the
(ni tsuka' s children who al so work in the nursery when not
attendi ng school .

The record reveal s that the senior nitsukas are involved at al
tines in all facets of the operation. Wereas full tinme enpl oyees work
ei ght hour days, six days a week, George and Aki ko nornmally put in 10
hours or nore a day, seven days a week, often spending nights in a
trailer on the nursery grounds. At least one of themis nearly al ways
on the premses, wth George's absences |imted to a one to three hour
period while he attends to personal or business natters in tow. He
testified that his |ongest absence fromthe nursery occurred when he and
his wfe traveled to Jaoan for two weeks in 1983. Prinmary
responsibility for running the nursery during that tine was left to a
non- enpl oyee, B zo N shida, whom George described as "al nost |ike a
brother to ne." Jimmy Uyeda testified that during the approxinately
four years he has worked for the enpl oyer, the nitsukas were both
absent at the sanme tinme on only one or two days .

Mnitsuka testified that he supervises all enpl oyees and,
further, that he finds no need to del egate supervision, even during
short absences, because each enpl oyee understands his or her work
assignnent and is able to work independently. Should any probl ens or
questions arise during his absence, he feels the natter can be held in
abeyance pending his return. He also testified that he has never

del egated authority to hire, fire or
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di sci pline enpl oyees or even, for exanple, to grant permssion to an
enpl oyee to take tine off in order to neet a nedi cal appoi nt nment.
Super vi sor
I ndi vidual s deened to be supervisors wthin the nmeani ng of
the Act are not agricultural enpl oyees and thus are general |y not
entitled to the protection of the Act. Inits brief in support of
exceptions to the | HE s Decision, the Enpl oyer urges
the Board to find that Mlina is not a supervisor. The starting
point for our inquiry i s Labor Gode section 1140.4(j)% which
defi nes supervi sor as:
any individual having the authority, in the interest of the
enpl oyer, to hire, transfer, suspend, lay off, recall, pronote,
di scharge, assign, reward, or discipline other enployees, or
the responsibility to direct them or to adjust their
grievances, or effectively to recommend such action, if, in
connection with the foregoi ng, the exercise of such authority
is not of anerely routine or clerical nature, but requires the
use of independent judgnent.
Qonstruing virtually identical |anguage in the National Labor
Rel ations Act (NLRA) in Wl cani zed Rubber and M astics Gonpany, |nc.

(1961) 129 NLRB 1256, 1260-1261 [47 NLRB 1175], the National Labor

Rel ations Board (NLRB) concluded that certain individual s were not
super vi sors because al t hough t hey:

direct the work of other enpl oyees, they al so performthe sane
type of work thenselves. . . In addition, they do not have the
authority to nake effective reconmendations as to hire, tenure,
discipline, or any changes in the status of the other

enpl oyees. As to the issue of whether they responsibly direct

the enpl oyees in their sections, the record fails to establish

that their direction is anything other than the routine type of
direction nornal | y exercised by ol der, nore experienced

enpl oyees with respect to | ess experienced coworkers.

15 AARB No. 4



Mol i na has been enpl oyed by the Enpl oyer since 1977. He al one
handles all irrigation. In addition, he perforns odd jobs as necessary,
prinmarily naintenance and repair, and oversees fertilizing. Wth
respect to the later, nitsuka testified that he trai ned Mlina and that
Molina carries out the tasks for which he has been trained.

Accordingly, Mlina follows a set schedul e, applying certain fertilizers
according to a pre-determned formula. Fertilizer nornally is applied
twce a nonth unless the weather is particularly warm in which event
application is nade weekly. Fertilizing takes approxi nately one hour.

Each greenhouse is watered once a week autonatically, on a
rotation basis, unless weather dictates a daily watering schedul e.
Mol i na usual |y devotes three to four hours a day to watering al one
except when the weather is particularly warm in which event he nmay
devote the greater portion of each day to that task. nitsuka
testified that, in addition to weather or when a particul ar greenhouse
was | ast watered, it is mandatory that irrigation occur imedi ately
followng the application of fertilizers. Mlina advises enpl oyees
when and what to fertilize, sonetines assisting them and thereafter
handl es the watering alone. Mlina indicated that enpl oyees know how
to fertilize and it is only the new enpl oyees who require sone
direction in that regard.

Wien questioned specifically about Mlina s role in the

fertilizing operation, Qnitsuka replied that Mlina only works

YAl section references are to the Galifornia Labor Code unl ess
ot herw se speci fi ed.

15 AARB N\o. 4 6.



w th other enpl oyees, as a group or teaml eader, because he has had
experience wth fertilizing but prinarily because it is essential that
fertilizing and watering be coordinated. nitsuka added, w thout
contradi ction, that Mlina has never hired or fired an enpl oyee

al though, on two occasions, he introduced to his Ewpl oyer two friends
whom he recomrended for future enpl oynent. Qnituska agreed to interview
themand testified that his "inpression of these peopl e was good, so on
atria basis of 3 nonths, | agreed to hire themtenporarily." He

expl ained further that he is inclined to consider persons recomended to
hi mby hi s enpl oyees because he trusts themand said he has hired
several persons on the basis of recomendati ons by persons already in
hi s enpl oy.

Oh the facts set forth above, we find that the criteria for
supervisor as set forth in the Act have not been net. Mlina carries
out duties for which he has been trained by nitsuka, performng those
duties in accordance with a set schedul e established by his Enpl oyer and
subject to the direct supervision of his Enpl oyer. Wile Mlina may
infrequently direct the work of other enpl oyees, specifically as it
relates to fertilizing, that duty accounts for only a small percentage
of the nornmal work week of those enpl oyees. As Mlina was the nost
experienced enpl oyee with regard to that task, he directed | ess
experi enced enpl oyees, but his communication wth themwas of only a
routine nature. A though there is evidence that Mlina recomended two
friends for possible enpl oynent, and they were in fact subsequently
enpl oyed, there is al so evidence that other enpl oyees who were not

al | eged
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to be supervisors simlarly recormended acquai ntances who al so were
hi r ed.

Wi | e Oni tsuka nade Mblina what he [Onitsuka] described as a
"nmayor dono” fromJuly to Septenber or Cctober, 1987, he al so testified
that he used the termto nean no nore than a crew or team|eader and that
he did not intend to thereby clothe Mdlina wth supervisorial authority.
Wien determni ng whether an individual is a "supervisor" wthin the
neani ng of the Act, the Board | ooks to actual duties rather than nerely
tojob titles. (National Labor Relations Board v. Chicago Metallic Gorp.
(9th dr. 1986) 794 F.2d 527 [122 LRRVI 3163].)

V¢ cannot find that Mlina had authority, or exercised
aut hority, which, under section 1140.4(j) woul d render hima supervi sor
w thin the neaning of the Act and, therefore, the challenge to his ball ot

shoul d be, and it hereby is, overruled.? Minagerial Enpl oyee

The Enpl oyer contends that Jimmy Weda is not a

Ylike the IHE, the Board is not persuaded that Mlina s alleged
supervisorial status is to be governed by Foster Poultry Farns (1980) 6
ALRB No. 15 and Perry's Pants (1979) 5 ALRB No. 17, as the individual s
found to be supervisors in those cases clearly possessed the ability to
use i ndependent judgnent in assigning enpl oyees and to effectively
recormend alterations in their terns and conditions of enpl oyrent,
responsi bilities which were never conferred on Mlina. In Foster,
supra, the individual determned by the Board to be a supervi sor
possessed all the job duties described by the | HE herein, but al so
assigned overtine duties, eval uated enpl oyees' work perfornance,
effectively recoomended wage increases and initiated "transfers of
enpl oyees who were unfit to work on the job." In Perry's, supra, the
Board affirmed an Admni strative Law Judge's finding that an enpl oyee
was a supervi sor because she, in part, reported to the production
nmanager whi ch wonen in her crew were capabl e of planting, thereby
effectively recommendi ng which of themwere to be transferred to hi gher
payi ng positions.

15 ARB No. 4



nanageri al enpl oyee and shoul d therefore be included in the unit of
agricultural enployees. Inits opinionin National Labor Rel ations
Board v. Bell Aerospace Go., Dvision of Textron, Inc. (1974) 416 U S
267, 288 [85 LRRM 2945, 2952], the US Suprene Qourt held "that it was

Gongress® intent that [nanagerial] enpl oyees not be accorded bargai ni ng
rights under the [National Labor Relations Act (NLRA)]." That policy
has been adopted by the AARB. (Cal. Code Regs., tit 8, 8§ 20355(a)(6).)

However, long before the court's ruling in Bell Aerospace, supra, the

National Labor Relations Board (NLRB) had routinely excluded nanageri al
enpl oyees fromthe coverage of the federal |abor |aw and has
consi stently defined nanageri al enpl oyees:

as those who formul ate, determne, and effectuate an Empl oyer's
policies . . . Mreover, managerial status is not necessarily
conferred upon enpl oyees because they possess sone authority to
determne, wthin established limts, prices and cust oner
discounts. In fact, the determnation of an enpl oyee's
'manageri al ' status depends upon the extent of his discretion,
al though even the authority to exerci se consi derabl e discretion
does not render an enpl oyee manageri al where hi s deci si on nust
conformto the enployer's established policy. (Eastern Canera &
Photo Gorp. (1963) 140 NLRB 569, 571 [52 LRRVI 1068] . )

In General Dynamcs Gorporation, Gonvair Aerospace D vision

(1974) 213 NLRB 851, 857 [87 LRRM 1705], the NLRB affirned its decision

in BEastern Canera, supra, but cautioned that nmanagerial status is

not conferred upon rank-and-file workers, or upon those who perform
routinely, but rather is reserved for those in executive-type positions,
those who are closely aligned wth managenent as true representatives of
nmanagenent . " Subsequent |y, the NLRB explained further that, in

determning nanagerial status, it wll examne whether the

15 ARB No. 4 0.



enpl oyees in question have discretion in the perfornance of their job
duties and, in particular, the extent to which such discretion nay be
exer ci sed i ndependent of the enpl oyer's "set policies and guidelines" or
whet her the discretionis "restricted by fixed policies established by
the Enployer.” (S nplex Industries, Inc. (1979) 243 NLRB 111, 112, 113
[101 LRRVI 1466]; see, also, Cal. Gode Regs., tit. 8, § 20355(a)(6);

Henet Wiol esal e (1976) 2 ALRB No. 24; Dairy Fresh Products (1977) 3 ALRB
No. 70.)

Wyeda' s terns and conditions of enpl oynent differ fromthose
of other enployees in three respects. UWnlike other enpl oyees whose
hours are 7:30 to 4:30, Uyeda works from6:30 to 2:30. Hs starting
tine is dictated by the three hour tine difference between Salinas and
the east coast, situs of nmany of his early norning sal es solicitations.
Wyeda does not punch a tine clock and receives a flat weekly sal ary
whi | e other enpl oyees are paid hourly. nitsuka attributed the
different treatnent to the fact that Uyeda is so punctual and regular in
his attendance that it is not necessary for himto use a tine clock
The Enpl oyer provi des enpl oyees wth a nedical plan but Uyeda el ected to
subscribe to a different programthrough a fraternal organi zation to
whi ch he bel ongs.

Howers are ordered, sel ected, and shi pped out the sane day.
Weda's work follows a standard pattern. He solicits custoners by
phone and takes orders until 9 am He then goes into the cooler to
select flowers to fill orders received earlier in the day, placing them
on a cart which he rolls into the packing area. For each order, he

prepares an inventory and a shi ppi ng

15 AARB N\o. 4 10.



| abel . (Soneone el se prepares an invoi ce and statenent and handl es
billings and collections.) Adifferent individual packs the orders for
shi prrent .

Sarting at about 9:30 a.m, Uyeda cleans the fl ower storage
buckets as wel| as the cooler. He then takes flowers which have been
graded by others, groups themin buckets according to col or, and pl aces
themin the cooler in readiness for the next day's orders. After that,
Weda turns his attention to general cleanup and nai nt enance, i ncl udi ng
nachi nery repairs.

If a custonmer is not satisfied, and the natter invol ves one or
two bunches of flowers, nitsuka permts Uyeda to renedy the situation.
But, if nore than that is involved, or if the custoner did not receive
an order, nitsuka assunes sole responsibility. Uyeda is authorized to
quote prices on up to 1C boxes of flowers, but nust confer wth nitsuka
on all orders above that nunber. Qnitsuka testified that Uyeda has
never been tol d how nuch noney the Conpany nakes through sales nor is he
given access to any natters relative to the Conpany' s fi nances.

O these facts, it is clear that UWyeda does not "formul ate and
ef f ect uat e nanagenent policies by expressing and naki ng operative the
deci sions of this] enployer." Mreover, we cannot find that Uyeda has
"discretion in the performance of [his] job independent of [his]
enpl oyer's established policy.” Wile we readily acknow edge the
i mportance of Uyeda's work as the only sal es enpl oyee, his duties are
circunscri bed by the Enpl oyer's cl ose and constant supervision and by
the revi ew power which the Enpl oyer retains. Uyeda |acks authority to

unilaterally quote

15 ARB No. 4 I



prices on |large orders as he is "restricted by fixed policies

established by [his] Emwployer.” (General Dynamcs, supra, 213 NLRB
851, 857.)

Al though he worked on a schedul e which differs fromthat of
ot her enpl oyees, that factor was dictated by outside circunstances
(i.e., the time difference). The fact that he was salaried is not
controlling. A though Uyeda spends about 35 percent of his work day
soliciting buyers and nmaking up orders, the majority, or 65 percent, of
his work parallels that of unit enployees.

Oh simlar facts, the NLRB decl ined to confer manageri al
status on two individuals notw thstanding the fact that they nmaintain
custoner contacts, quote prices on orders, schedul e delivery dates, and

handl e custonmer conpl aints. (Vul cani zed Rubber and M astics Conpany,

Inc., supra, 129 NLRB 1256, 1262. As explained in that case:
A though their work rmay be of pararount inportance insof ar
as custoner relations are concerned, the record fails to
establish that their day-to-day decisions and judgnents,
which relate to the order of production and delivery,
i nvol ve the exerci se of such a degree of responsibility and

discretion in the fixing of pricing as to indicate the
possessi on of manageri al status.

V¢ concl ude therefore that Uyeda is not a nanagerial enpl oyee
and that the challenge to his ballot should be, and it

hereby is, overrul ed.
CROER

I n accordance wth our Decision herein, the Regional DO rector
is directed to sustain the challenge to the ballot of Enrique Garcia
Hiuerta and to hol d i n abeyance the bal lots cast by Matias Rodri quez,

Jr., BErnesto (Daniel) Rodriquez, Pedro Rodriquez

15 AARB N\o. 4 12.



and Ranon Sol ari o.

The Regional Drector is also directed to open and count the
ballots of Mayum N shinoto, Pusae (Linda) Hol brook, Mke Mto, Msahiro
Yoneda, A do Sal dana, Steve Pacheco, Tom Pacheco, Jesus Ml ina Quievara
and Jimmy Uyeda and to thereafter prepare and serve upon the parties and
the Board a revised official Tally of Ballots.

Should the revised Tally indicate that the four renaining
bal l ots are not outcone-determnative, the Executive Secretary is
directed to certify the results of the el ection since no objections to
the election are pending. However, if the four renaining ballots prove
to be outcone-determnative, the Board will proceed to resol ve such
chal | enges.

Dated: July 14, 1989
BEN DAM D AN Chai r man®

GREQRY L. QONOT
| VONNERAMOS R CHARDSON

JAMES L. HLLIS

YThe signatures of Board Menbers in al|l Board Decisions appear with
the signature of the Chairman first (if participating), followed by the
signatures of the participating Board Menbers in order of their
seniority.
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CASE SUMVARY

Salinas Valley Nursery, 15 ALRB No. 4
UFW Case No. 88-RG1-SAL
Backgr ound

O January 11, 1988, pursuant to a Petition for Certification filed by
the United FarmWrkers of Averica, AFL-AQ O (UFWor Uhion), the
Agricultural Labor Relations Board (ALRB or Board) conducted a
representation election anong all agricultural enpl oyees of Salinas

Val ley Nursery (Enployer) inthe Sate of Galifornia. The initial Tally
of Ballots reveal ed 7 votes for the UAW 2 votes for No Lhion, and 14
Challenged Ballots. As the latter were sufficient in nunber to
determne the outcone of the election, the Regional Orector (RD) of the
Board's Salinas Regional Ofice conducted an admnistrative
investigation. Wiile all parties agreed that one of the chal |l enges
shoul d be sustained, the RD determned that the 13 renaining ballots
concer ned i ssues whi ch shoul d be the subject of an evidentiary hearing.

| HE s Deci sion

Followng a hearing in which all parties participated, the | HE
recommended that the Union's challenges to the ballots of two enpl oyees
be sustained, finding one to be a manageri al enpl oyee and the other a
supervi sor and thus not agricultural enpl oyees subject to inclusion in
the bargaining unit. The | HE recommended that the chal | enges to seven
addi tional enpl oyees be overruled. Wth regard to four mnors who wor ked
during school vacations, three of whomwere children of full-tine

enpl oyees, the | KE recommended that the Enpl oyer's chal |l enges to their
bal | ots be overruled. The IHE found that since they net the statutory
definition of eligibility (i.e., they were enployed in agriculture
during the applicable pre-petition payroll period), the Enpl oyer's

obj ecti on, based on age, was not |egally cogni zabl e under the Act.

Boar d Deci si on

Absent any exceptions thereto, the Board adopted the | HE s

recommendati on that chall enges to seven of the ballots be overruled. In
response to the enpl oyer's exceptions, the Board examned the job duties
and the responsibilities of the alleged supervisor and determ ned t hat
they did not satisfy the indicia of supervisorial status within the
neani ng of the Act and overrul ed the challenge to his ballot. The Board
reached a simlar result wth regard to the all eged manageri al enpl oyee,
concluding that his work assignnent was not such that he could be said
to formul ate and/ or carry out managenent's policies. Having thus
directed the RDto open and count nine of the challenged ballots, the
Board deci ded to hold in abeyance the remaining four ballots and to
consider themonly if they prove outcone determnative follow ng the

i ssuance of a Revised Tally of Ballots.
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On January 11, 1988, the Agricultural Labor Rel ations Board
(hereai nafter "ALRB' or "Board') conducted a representation el ection
anong all the enpl oyees of Salinas Valley Nursery (referred to
herei nafter as "Empl oyer” or "Conpany") pursuant to a Petition for
Certification filed by the Uhited FarmVWrkers of Awerica, AFL-Q O
(referred to hereinafter as "UFW or "Uhion"). The Tally of Ballots
showed that there were 23 enpl oyee names on the eligibility list that
seven voted in favor of the UFWw th two against. There were 14
chal l enged ballots. The UFWchal | enged ni ne persons on the grounds t hat
they were not agricultural enpl oyees, that one was a supervisor, and
that another was nanagerial. The Enpl oyer chal | enged four persons on
the grounds that they did not work during the eligibility period,
Decenber 27, 1987 - January 3, 1988, and were not "enpl oyees" under
California | aw because of their age and |l ack of permts. e person,
Enrique Garcia Hiuerta, was chal | enged by the ALRB as not being on the
list. (Hs challenge is not the subject of the present dispute). The
Salinas Regional Drector on April 13, 1988 concl uded that a hearing
shoul d be held to resol ve the issues rai sed, and the Executive Secretary
so directed on June 6, 1988.

The heari ng proceeded on the chal | enges on June 20 - 24, 1988.
The Enpl oyer and Lhion were present at the hearing, as was the Salinas
Regional Ofice of the ALRBwhich intervened in the case. Al the
parties were given the opportunity to participate fully in the

proceedi ngs, and post-hearing briefs were fil ed.



WUoon the entire record,® including ny observation of the
deneanor of the wtnesses, and after careful consideration of the
argunents and briefs submtted by the parties, | nake the follow ng:
H NO NS GF FACT
. JUR SDCION

| find that Salinas Valley Nursery, is an agricul tural
enpl oyer wi thin the neaning of section 1140.4(c) of the Agricul tural
Labor Relations Act (hereafter "ALRA' or "Act") and that the UFWis a
| abor organization within the neani ng of section 1140.4(f) of the Act.

I1. THE BUSINESS CPERATI ON

The Salinas Valley Nursery is owned by George hitsuka who has
been operating this Salinas based enterprise for the past 16 years.
i tsuka grows roses and a few carnations on five acres and 190, 000
square feet of nursery space. There are siXx greenhouses; there is al so
a packing shed. After the flowers are cut in the greenhouses, they are
taken to the packing shed where they are graded, packed and shipped to
buyers. There are al so cool ers in the packi ng shed whi ch occupy about
one third of the space. A so inside the packing shed is an office

consi sting of

“Hereinafter, the Lhion's exhibits will be identified as "U _ and the
Enpl oyer's exhibits as "Enpl's.” References to the Reporter's
transcript wll be noted as (Vol une: page).
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two parts, one part being utilized for sales where a JimUWeda is
enpl oyed and the other part being used by the hitsuka famly. There is
also an old trailer on the premses. Qiginally, the famly lived in
it, but currently the trailer is being used to house guests and at ot her
tinmes for rest and recuperation. (1:8-10.)

The nunber of enpl oyees ranges from10-14 full tine, and there
are part tine workers, as well. 1In January of 1988, there were 10 or 11
full tiners plus around five part-tine workers enpl oyed. The work week
starts on Monday and runs through Sunday with the fol | ow ng Monday bei ng
payday. nitsuka wites all the checks each Sunday evening. Ti necards
and a payrol | are mai ntai ned.

In addition to his enpl oyees, nitsuka hinself works in the
greenhouses and the packing shed. Hs wfe, Akiko Onitsuka, works in
t he packi ng shed doi ng the same kind of work as the other packers.
Their son, Yuji nitsuka, is also enployed at the nursery doi ng general
work. (1:10-13; 111:44, 46-47.)
1. THE UPWCHALLENGES

A Jimmy Uyeda - The UFWchal | enges this individual on the basis
that he is a nanageri al enpl oyee.

1. The Nature of Hs Wrk

Jimmy Wyeda, around 57 years of age, has worked for George
itsuka as a full tinme enpl oyee for over three years and i s enpl oyed
primarily in sales. Wen asked on direct examnation what kind of work
Wyeda did, Onitsuka responded, "[h]e handl es



sales.” (1:30.) In fact, hitsuka hired hi mbecause of his previous
experience in sales. Uyeda works al one six days a week and reports
directly to hitsuka. H's working conditions and wages are different
fromother workers. He does not use a tine clock and has no tinecard.?
Qher workers' hours of work are from7:30 am - 4:30 p.m Though
Weda's nomnal schedule is 6:00 am - 2:30 p.m, In actuality, Uyeda
does not work on the basis of hours but until his task is acconplished.
(11:38, 40, 56; I111:51, 53, 103, 112-115.) As nitsuka pointed out in
his testinony:

"Uyeda is involved in sales. And so long as the sal es end

of the operation were conducted, it was sufficient for rme.

Wen the situation required, he would cone in early and

stay late, and do his job." (11:56.)

Weda is paid differently as well. He earns a salary of at

| east $400.00 per week (I11:5, 60) (Epl's 3). He also receives a bonus
of between $400.00 - 500. 00 whil e nost of the workers only receive
$150.00 - $200.00.° (V:111-113.) The parties stipul ated that Uyeda,
over his period of enploynent, nakes at |east tw ce as nuch as the ot her
workers. (111:86.)

n those rare occasi ons where both George and Aki ko Onitsuka

were away fromthe business premses, George Onitsuka

*The parties stipulated that for the tine period of January 1, 1984
through Decenber 31, 1987, the Enpl oyer had no tinecards for Uyeda.
(111:116.)

3nitsuka testified that he had no rigid formula i n deternining how much
an enpl oyee should earn as a bonus and that it was generally just based
on his thoughts. (V:111-112.)



woul d ask Uyeda to be in charge® though Qnitsuka testified that he never
del egated any disciplinary authority to him® (1:46.)

Wyeda has an office which is |ocated in the new packi ng shed
bui l ding next to where the nitsukas work. It is basically a building
wthinabuilding. It has glass walls and w ndows and is about 12' by
12'. It is close to the cool er where Uyeda does a | ot of his work and is
about 12 - 15 feet fromthe front door. (111:87.)

Uyeda begins his sal es work early each norni ng by speaking to
old or potentially new custoners throughout the country in hopes of
taking their flower orders. As orders are received, he begins to fill
out a "layout sheet" (Enpl's 10) which is a formfor the flower order
covering the size, quality, and total anount in the box for each order.
He then begins to fill those orders by going into the refrigerator (or
cool er) and personal |y selecting the specific flowers and arrangi ng sane
by color, variety, size, and amount. No one but Uyeda has been trai ned

to nake selections of flowers for an order. After he

“As Uyeda usual |y | eaves at 2:30 p.m, Jesus Mlina Quevara, infra, woul d
be put in charge after that tine. (1:46.)

®Uyeda testified that the Qnitsukas had, except for a day or two, not
been away fromthe property at the sane tine since he began working
there. According to Uyeda, during that tine no one was really in charge
as everyone knew what to do. Uyeda testified that he did not go out to
t he greenhouses and supervi se the workers there nor did he exercise any
supervi sory control over any of the workers in the packi ng shed.
(111:92-93.)



nakes the selections, he conpletes the filling out of the |ayout sheet by
designating the grade (nedium long, fancy or extra fancy) colors, and
nunber of bunches in the box. (I11:28-29, 99-100, 111-112.)

The flowers sel ected, Uyeda next places themon carts and
personal | y pushes the carts out of the cooler and into the packing area
where there are tables. nly Uyeda takes the flowers to the tables for
packing. At that point workers pack the flowers, tie them and put them
in containers. Uyeda sonetines assists in the packing .

Uyeda nakes arrangenents to have the flowers shi pped. (The
trucks arrive around 9:30 a.m). After the packers pack what Uyeda had
previously sel ected, Uyeda sl aps a shipping | abel en, naking sure the
right labels are on the right boxes. Having checked the |abels, Uyeda
next nakes up the invoices for the orders putting down the amount and the
price.® Ueda checks the invoices with what is in the boxes, e.g.,
nunbers, sizes, colors, and nmakes sure they go out on the right trucks.
Meanwhi | e, this process goes on continuously throughout the early
norning. (1:30-31, 33-35; I1:3, 28-33; 111:87-90, 99-101.) (Ewl's 9.)

After this process is over, the next thing that Uyeda does

is to clean the cool er, neaning he enpties the buckets of

®owever, Uyeda does not fill out the invoices conpletely as Mayuni
N shi not o does this when she later prepares the invoices and statenents,
infra.




water that contain the flowers, refills themagain, and sets everything
up for the next day, i.e., takes graded flowers, puts themin the
buckets and arranges them |In this way he is ready for tonorrow s sal es
orders. Then he works on the floor around the gradi ng and bunchi ng for
2-3 hours a day, and sonetinmes he works for the nai ntenance depart nent
where he repairs "go carts" for the grading machi nes. He spends about
1/2 to 1 hour a day doing the nmai ntenance or repair work. (I11:90-91,
105; 1:30-32.)

Uyeda testified that he had no other duties at the nursery and
did not go into the greenhouses to work. (I111:92.) However, every few
days he woul d go visit the greenhouses to check on the col ors and
anounts of flowers naking nental notes of what the production was goi ng
to be like for the next coupl e of days or even nonths. For exanple, he
woul d | ook at the rose bushes and count the nunber of flowers on themto

see when they were just about ready to bloom Al this activity related

to his sales work in that it let hi mknowwhat he had to sell. |If there
were not enough to fill an order, he would tell the custoner that he
just couldn't doit. (IlIl: 101-102, 104.)

Wyeda testified that except for particularly large orders (10
boxes or nore), he did not need to get hitsuka's prior approval before
naking a sale and starting the process | eadi ng towards shi pnent. |If
the order were 10 boxes or nore he woul d need only to di scuss the price
wth nitsuka. (111:102-103.) If an order needed filling but there

just weren't sufficient flowers



avai l abl e, Uyeda would not talk to the workers about speedi ng up
production, but would report the matter to Qnitsuka. (111:113-114.)

2. Analysis and Goncl usi ons of Law

Vs Jimy Uyeda a nanagerial enpl oyee who shoul d be
excl uded fromthe bargai ning unit?

The National Labor Relations Board has hel d that nanageri al
enpl oyees are those who "formul ate and ef f ect uat e nanagenent policies by
expressi ng and nmaki ng operative the decisions of their enpl oyer, and
t hose who have discretion in the performance of their jobs i ndependent
of their enployer's established policy. . . .Managerial status is not
conferred upon rank-and-file workers, or upon those who perform
routinely, but rather is reserved for those in executive-type positions,
those who are closely aligned with managenent as true representatives of
nanagenent." General Dynanmics Gorp. (1974) 213 NLRB 851, 857, 87 LRRM
1705, 1715.

Uhl i ke supervi sors, managerial enpl oyees who may have nc
supervi sory function are not explicitly excluded fromthe protections of

the National Labor Relations Act. Neverthel ess the

"The di spute over Ueda has to do with whether he is a nanageri al

enpl oyee not whether he is engaged in agriculture. The Act's definition
of "agriculture" contained in section 1140.4(a) woul d enconpass the work
that Uyeda perforns. See Henet Wol esale (1976) 2 ALRB No. 24; Rod
MLellan Go. (1968) 172 NLRB No. 157, 68 LRRM 1547.
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US Suprene Gourt has held that such enpl oyees are not covered by the
federal Act as a way of insuring that they do not divide their loyalties
bet ween managenent and the union. N.RB v. Bell Aerospace (b. (1974) 416
US 267, 85 LRRM2945. The (ourt cautioned that "actual job

responsibilities, authority, and rel ationship to nanagenent” rather than
specific job title are determnative of which enpl oyees were
"managerial". Mrris, The Devel opi ng Labor Law (2nd ed. 1983) pp. 1457-
58.)

In Snplex Indus., Inc. (1979) 243 NLRB 1111, 101 LRRM 1466,

1467-68 the sol e buyer for a paper products nanufacturer who coul d
initiate new contracts or change suppliers, had authority to execute
purchase orders, coul d schedul e production, and who had a direct
supervi sor who ran the departnent was held to be nanagerial. See al so

ITT Ginnell , (1980) 252 NLRB 584, 106 LRR M 1024 where an accounts

recei vabl e col l ecti on coordi nator was said to be managerial. Wile this
enpl oyee coul d only nake recommendations regarding a custoner's credit
| evel, 60 percent of his tine was spent resol ving di sputes over already
i nvoi ced anounts and naki ng sure adjustnents, functions which required
the exercise of discretion and regul ar custoner contact.

Wyeda is the nursery's sol e enpl oyee in sal es, an
essential conponent of the business enterprise. He spends nost of his
tine in sales or sales related work. Any sales policy directives from
the owner, George nitsuka, are effectuated by him Ueda calls on

custoners and solicits new busi ness. He has
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total discretion over what to do wth all orders under 10 boxes and over
that amount he only needs to discuss the price wth nitsuka. He has
total discretion over all other activities fromhow and when the order
istobe filled to howit's to be shipped, including nonitoring the
entire process all along the way and docunenti ng sane for the Conpany's
records. Later, he goes to the greenhouses to review the production and
st ock on hand.

| believe that Uyeda' s independent work structure indicates a
w de discretion on his part to carry out managenent's policies, that he
Is closely aligned wth nanagenent, and that the challenges to his
bal | ot ought to be sustained on the grounds that he is a nanageri al
enpl oyee and therefore, shoul d be excluded fromthe unit.?®

| recoomend that the UFWs chal | enge to Ji mmy Uyeda be
sust ai ned.

B. Jesus Mlina Qlevara

1. The Nature of Hs Wirk - The UFWchal | enges this
i ndividual on the basis that he is a supervisor.

Jesus Quevara does fertilizing, irrigation and work in the

greenhouses. He works six days a week. (11:44; 1V:37.)

®The Enpl oyer argued at the hearing that Uyeda coul d not be chal | enged
on any grounds ot her than what he was challenged for at the tine of the
el ecti on—+hat he was not an agricultural worker. This argunent was not
nade wth the same vigor inits Brief, but it was alluded to (Post-
Hearing Brief of Enployer, pp. 6-7) so | assune the Enpl oyer still
naintains it. The Empl oyer's position has been specifically rejected by
the AARBin prior cases. See, e.g., Jack T. Bailie Gonpany, Inc. (1978)
4 ALRB No. 47, Rancho Packing (1984) 10 ALRB No. 38, IHED, p. 39: G own
Point Arabians (1980) 6 ALRB Nb. 59, fn. 6, p. 6.
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a. Fertilizing - According to George Onitsuka, Guevara nakes
out the schedul e of how nmuch and what fertilizer is to be applied and
inforns the workers of the schedule he has set up for them He directs
the work of all workers participating in the fertilizing process and
trains new workers. (I11:38-41, 48-49; 111:46. )

Quevara testified that he would first show the workers howto
spray and use the fertilizer and then tell themwhat greenhouses were
going to fertilized. Quevara testified that he hinself never sprayed
except under two circunstances: 1) if a worker had not sprayed
correctly, he would help himredo it or 2) if the nursery were seriously
under nanned, he woul d | end a hel ping hand. (1V:38-41, 50-51.)

The flowers are cut early in the norning. Then the
fertilizing, if necessary, follows and is nornally conpleted in the
norning in about 3/4 of an hour. According to Quevara, the need for
fertilizing depends on the weather. If it's hot, it rmay be perforned
seven days a week; but in the wnter, it would be done | ess often,
naybe only twce a nonth. Basically, fertilizing (like irrigating) is
done whenever needed. (1V:38-42.)

Wien the fertilizing work is over-usually 10:30 a.m -11:00
a.m, each worker then proceeds to the greenhouse he is in charge of.
(1\V:41; 111:44-46.))

b. Irrigation - Quevara is the only irrigator. The

watering i s done al nost daily because one greenhouse nay be
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wat ered one day and then another the next. (1V:40-41.) It is done in
the norning after fertilizing. Quevara turns the punps on to assure
that the water is flow ng and constantly watches the watering. Wen it
Is finished, he proceeds to the next greenhouse. Generally, he spends
about 3-4 hours a day watering, nore often when the weather is hot.
According to Onitsuka, Quevara has sol e and conpl ete responsibility over
the irrigation, always works at this task al one, and nmakes hi s own
decisions regarding what is to be watered. itsuka further testified
that Quevara coordinates the fertilizing and watering with the other
workers and wites out all the details of what is to take place and what
has taken place. Based upon his schedul e, he nakes the decisions to do
the fertilizing and irrigation. (1:41-42; 11:38-42, 48-49; I11:46;

| V: 40-41.)

Quevara testified that after the irrigation, he goes to the
greenhouses and instructs the workers there to do whatever i s needed,
e.g., picking up the plants to pull themin, debudding. These
i nstructions, however, are unnecessary for nost of the workers who work
regularly in one of the greenhouses and know what needs to be done.
There is no need to check the work of these workers. But as to the new
wor kers, Quevara tells themor denonstrates for themthe work
requi renents. (I1V:41-42, 49-50, 59.) The sanme is true as regards the
cutting of the plants and flowers. For those who are regul ars and know
what to do, there would be no reason for himto instruct them for those

that were
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new or didn't know the procedures, Qievara would tell themwhat to do.
(I'V:49.) In addition, sonetines, while in the greenhouses, Qievara woul d
ask one of the workers to clean up.

Quevara al so does repair work. For exanple, when the plastic
covering on the greenhouses tear or when a plastic sheeting has to be
changed, Quevara sees to it that this is acconplished. If it's a snall
job, he does it hinself; but if it's something big, he calls in others
and directs their work. There is no need for himto check first wth
ni tsuka before securing the labor. |If additional equi pnent is necessary
as part of the repair or replacenent, he consults wth itsuka. (11:42-
43; |V 49-53.)

In short, Quevara directs the fertilizing and irrigation and
oversees in general other projects such as debuddi ng, cutting, cleaning,
and repair work. There are no other supervisors above him He reports
only to George nitsuka. (111:44-46.)

As pointed out by Onitsuka:

A "Fertilizing is a nost inportant activity. $So when that
fertilizing is being done, M. Guevara is the ' nayor dono' ¢

However, there are other tasks that nust be done invol ving group
activities. In those instances, M. Qievara is an acting | eader

and works together with the other workers.

So when he's working as a teaml eader or a forenan
wth the group, is he directing the work? Is he telling
t hemwhat needs to be done, or howit needs to be done,
or when they're going to work on it?

A Wen the workers are working as a group, M. Quevara

*The interpreter indicated that "mayordono" was the Spanish word for
foreman. (I1V:35.)
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is ateamleader. But once that particular task is done and
the workers go back to their own tasks, then M. Quevara does
not function as a teamleader. He is not that type of a

per son.

Q Wen he functions as a team| eader, does he informthe
wor kers what they need to do?

A Wen the workers are working as a group, based on his _
experience, M. Qievara does hel p the other workers to do this
or to do that.

Q So when the workers are involved in fertilizing and when
they're involved in group activities, M. Qievara directs
their work, correct?

A Yes, that is correct” (11:49-51.) 2.

The GFfer to Becone Forenman

itsuka testified that he spoke to Quevara in July of 1987
about becomng a forenan because he had been trained in fertilizing
and irrigation, had a lot of experience, and that busi ness deci sions
regarding the anount of fertilizer and anount of water had to be nade
by soneone, otherw se, the workers would not be able to performtheir
assigned tasks. There was no other forenman that Quevara was
replacing. (I11:38-41.; 111:46.) According to Onitsuka, Guevara agreed
to becorme foreman at that tine. nitsuka then told the workers that
Quevara was the "nayordonmo”, which he understood to nmean forenan or

n 10

"t eam | eader . Quevara' s pay was thereby raised by .50 cents per

'%ni t suka expl ained that in his mind there was a difference between a
forenman and a supervisor, that a forenan was nore akin to a "crew | eader™
and that this was what he had asked Quevara to becone. (11:39.) Later,
he included the term"teamleader” in the definition. (I1:47.)
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hour; his bonus of $200.00 - $300.00 a year was al so nore than the ot her
workers. nitsuka told the workers at the sane tine that if he wasn't
on the premises, Guevara™ would be in charge in his absence. (V: 88.)

However, according to Onitsuka, Quevara' s duties renai ned the
sane that they had been for the past 5-6 years, that he was never
requested to do anything as a supervisor, and that he never exercised
any supervisorial powers. In addition, Onhitsuka testified that Qievara
punched a tine clock and that he had never hired or fired any enpl oyee.
O two occasions Quevara' s hiring reconmendati ons, one a relative of his
and anot her who |ived across the street fromhim were accepted. But
nitsuka testified that others had recommended people for hire, as
vell . (1:42-45; 11:5, 38, 46-51; V:111-113) (Enpl's 3.)

In any event, after he had becone foreman, Qievara changed hi s
mnd and, in Septenber or ctober, 1987, he told Onitsuka that he was no
| onger interested in the position as he did not want that kind of

responsi bility. However, nitsuka never

""Quevara confirned that he handl ed work-rel ated problens if the
ni tsukas were anay. (IV: 53.)

?Quevara testified that he had never hired or fired anyone or
recormended sane, that he had not changed the vacation or |eave schedul e
for any enpl oyee, that he had never given a worker permssion to | eave
work for personal or nedical reasons, and that if anyone ever asked for
such permssion, he would always tell himiher to speak to Onitsuka about
it. (I'V: 43.)
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announced to the workers that Quevara was no | onger the forenman, and
Quevara was not returned to his previous |ower salary. H s higher bonus
also renained the sane. (I1:54; 1V:59-60.)

itsuka testified that he no | onger considered Guevara a
“mayor dono, " and that he had hired a supervisor, Salvador R neda, around
April of 1988. But he added that Pineda was not doi ng any of the work
that Quevara had previously done and that Quevara was still doing the
sane work as before even though he no longer had a title.®® Inthis
regard, nitsuka acknow edged that when the inportant task of fertilizing
was being carried out, Quevara was still the "rmayordomo” and still in
charge of fertilizing. (1:40; 11:49-52; 1V:51.) Wen asked how nany
supervi sors, forenen, crew | eaders, or crew bosses Onitsuka had at the
tinme of the election, he replied, "Wth Jesus as team| eader and nysel f.
There were no other supervisors.”™ (111:45.)

3. Analysis and Concl usi ons of Law

Supervisors are not permtted to vote in ALRB conduct ed
el ections to determne whether the agricultural enpl oyees desire to
choose a bargaining representative to represent their interests
col lectively. The Agricultural Labor Relations Act's definition of

"supervi sor" (Labor Code section 1140.4(j)), which is nodel ed

Baccording to Quevara, nothing has changed in his job duties since he
first started working for the nursery in 1977; and these job duties,
despite his short stint as "mayordono”, have renai ned the sane up to the
present. (I1V:.37-38, 43, 51-52, 56-57.)
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after the definition that is found under the Nati onal Labor

Rel ations Act, is as foll ows:

"The term "supervisor' neans any individual having the

authority, in the interest of the enployer, to hire,

transfer, suspend, lay off, recall, pronote, discharge,

assign reward, or discipline other enployees, or the

responsibility to direct them or to adjust their grievances

or effectively to recommend such action, if, in connection

wth the foregoing, the exercise of such authority is not of

a nerely routine or clerical nature, but requires the use of

i ndependent j udgnent . "

The National Labor Relations Board will usually find that one

who possesses the authority to nake judgnental personnel decisions is a
supervi sor, even though that authority is rarely exercised. Even a
per son who spends nost of his tine in normal production or mai ntenance
duties nay be a supervisor if he exercises or is nerely authorized to
exerci se any of the functions nentioned in the statutory definition. To
be classified as a supervisor, a person need have only one or nore of the
types of authority nentioned, not all. German, Basic Text on Labor Law
(1976) p. 36.

In Foster Poultry Farns (1980) 6 ALRB Nb. 15

supervi sorial status was found even where the individual was paid hourly
and spent 50 percent of his tine performng the same type of work as the
ot her crew nenbers where this individual directed the work of 5-15

enpl oyees, oversaw the installation of the plunbing systens in the

poul try ranches, assigned workers to specific tasks, corrected their

m stakes, ordered materials for the systens, nmade certai n deci si ons when

the j ob supervisor was not
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avai l able, and was paid $.75 to $1.00 per hour nore than the
enpl oyees under his direction.

In Perry's Pants, Inc. (1979) 5 AARB Nb. 17, ALJD, p.32 the

evi dence established that an individual's work was acconpl i shed pursuant
toadaly list provided to her by the production nanager wherein he
would indicate the identity of the plants to be repaired. Wen several
priorities were listed, this individual woul d deci de which job shoul d be
done first and by whom and she directed the enpl oyees in the manner in
which they were to performthe work. |If there were any mstakes in
repairing the plants, she would correct the work or direct that it be
corrected. A though she spent around 90 percent of her tine doing the
sane work as the other wonen in the crew, she al so directed and taught
the others howto do the repair work and occasional ly, the planting.
Supervi sorial status was found.

In the case at bar, there does not appear to be a dispute that
at least insofar as the fertilizing is concerned, Quevara functions as a
supervi sor. He independentl|y deci des what needs tc be done, naintains
schedul es, instructs the crew how and where to do it, and directs their
work. He also trains newworkers. He reports only to the owner.

There is a dispute about his other functions, but I find him
to be a supervisor in these activities, as well. Thus, after the
fertilizing, he noves on to the irrigation whi ch he operates conpl etely

on his own and again is subject only to general
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guidelines, if any, set forth by the owner. Witing out the details
of his activities, he is in charge of coordinating both the
fertilizing and irrigation activity.

Next he goes to the greenhouses where he oversees all
activity and does whatever is needed. Ganted that nost of the tine
the seasoned enpl oyees who work there do not need any direction from
himnor is there any need ordinarily for himto check their work.
Neverthel ess, if conditions require his direction or nonitoring, he
has the authority to exercise these functions. And, in the case of a
not so seasoned enpl oyee, Quevara woul d instruct himor show hi mwhat
to do.

Quevara also directs the repair work deciding when it is to be
done, howit is to be done, and assigning workers to such tasks, when
necessary. In nost cases, he just does so wthout any need to check wth
the owner first. And if additional equipnent or repl acenent parts are
needed, it is Quevara who nakes that determnation and Qievara who
inforns the owner about the situation,

Quevara's selection as the sole foreman or "nayordono” wth
concomtant raise in salary and bonus only gave recognition to his status
based on his past duties, which have renained the same until the present
tinme. The owner, George nitsuka, realized the inportant function
Quevara had been serving and his inportance to the running of the nursery
operation. Notwithstanding Qnitsuka’s rather confusing attenpts to draw
di stinctions between supervisors, forenen, crew | eaders, crew bosses, and

t eam | eader s,
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the fact remains that Quevara' s function was to exercise authority
requiring himto use i ndependent judgnent, thus statutorily excl udi ng
himfromthe bargaining unit.

| recormend that the UFWs chal | enge to Jesus Ml ina
Quevara be sust ai ned.

C Part-Tine Wirkers - The WFWchal | enges the indivi dual s naned

bel ow on the basis that they are not agricultural workers and were hired
only so that they could vote in the el ection.

George nitsuka testified that beginning in 1988 he started
keepi ng payroll records for all workers including part-tine enpl oyees.
(11:8-9.) Prior to 1988, he did not keep records for the part-tiners
because work was nost often given to people only when they cane by the
nursery asking for work. For exanple, his son's friends woul d soneti nes
cone over, infra, and woul d end up hel ping his son finish his work early
so they could all go out together. As conpensation, Onitsuka woul d
treat themall to dinner. For others |ike Linda Hol brook, infra, he
woul d give flowers as paynent. (I11:10.)

itsuka testified that at the tine he received his copy the Petition
for Certification, January 4, 1988, he had on his Payroll part-tine
workers and that in fact, he had been enpl oying part-tiners for at |east
the preceding five years. (1:14-17.)
1. Mayum N shinoto
a. The Nature of Her Wirk

Mayum N shinoto is a UC Berkel ey col | ege student who has

travel ed down to the nursery only on weekends for the past
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two years to prepare nonthly invoice statenents reflecting sal es nade
and amounts owed by custoners. ™ (11:3-4.) (Ewpl's 9, p. 2.) Nshinoto
does not punch a tine card and is paid nonthly.®® Her check of January 3,
1988 for $60.00 (Enpl's 2) represents work perfornmed on the weekend of
January 2 and 3, 1988. A nost all of her work is perforned in the ol d
trailer, located around 400 feet fromthe packi ng shed office. N shinoto
reports directly to George nitsuka. (1:25-29; 11:21-22; 111:51.)

b. Analysis and Goncl usi ons of Law

It appears that Nshinoto is an eligible voter whose vote

shoul d be counted. In Koyana Farns (1984) 10 ALRB No. 4 eligibility was

found where the enpl oyee perforned the regul ar duties of a bookkeeper
and office clerical which included keepi ng track of accounts payabl e and
receivable and naintaining journals and |l edgers. The Board thus found,
ineffect, that this worker was an agricul tural enpl oyee as her work
duties were incident to and in conjunction with the enpl oyer's
agricultural operations. And in Dairy Fresh Products, (o. (1976) 2 ALRB
Nb. 55 an office

Yn cross-examnation for the first tine Qnitsuka testified that

N shinoto al so did carnation debudding if she were to finish up the
invoice work early. (I11:26.) This testinony sounded to ne |ike an
afterthought and smacked of insincerity, | do not credit it.

“The parties stipulated that the Enpl oyer has no tinecards or

payrol | ledgers for N shinoto fromJanuary 1, 1986 through Decenber
31, 1987. (1l11:116-117.)
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clerical described as the "bookkeeper"” whose duties included inventory
reports and the nai ntenance and updating of records was |ikew se said to
be eligible to vote ™
| recommend that the UFWs chal | enge to Mayum
N shi not o be overrul ed.
2. Fusae (Linda) Hol br ook
a. The Nature of Her Wrk

Li nda Hol brook worked at the nursery as early as 1981 and
thereafter fromtine to tine through 1987 mainly grading the No. 2
fl owers ! However, no checks or timnecards appear for her in Conpany

records®® For the nost part she babysat her three

'"I't is unclear fromthe UFWs Post-Hearing Brief what its arguneni
against Nshinmoto's eligibility is. (Qiginally it had clained that she
was ineligible because she was not an agricul tural enpl oyee. (Regional
Drector's Report and Notice of Investigative Hearing on Chal | enged
Ballots, April 13, 1988). The UFWdoes not appear to now be argui ng
that Nshinmoto is not an agricultural enpl oyee. Nor does it contend
that part-time enpl oyment affects an enployee's eligibility to vote.
(UFWs Post-Hearing Brief, pp. 36-37.)

YG ading consists of naning the different sizes of the flowers as |ong,
fancy, extra fancy etc. MNunber 2 grading involves flowers that cannot,
for whatever reason, be shipped out so they are sold to flea nmarkets or
simlar business operations. Akiko Onitsuka worked in the grading
operation in the new packi ng shed and directed other workers in this
work, including Hol brook. (1:18, 111:51-52, 105.)

®The parties stipul ated that the Enpl oyer had no payrol | |edgers for
Hol brook fromJanuary 1, 1984 - Decenber 31, 1987 and had no tinecards
for her fromJanuary 1, 1987 through Decenber 30, 1987. However, there
do exi st cancel | ed checks begi nning on Decenber 31, 1987. (111:116-
117.)
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grandchi I dren born during this period so her work was spotty at best.
Wien she was enpl oyed, infrequently though it was, e.g., in 1981, only
about once a nonth, in 1982, once or twce a nonth, and in 1983 and
1984, less than once a nonth, she preferred to recei ve paynent for her
services in flowers (not cash) which she donated to | ocal charities.
She was not called to work during this period; she would just show up -
sonetimes woul d just be visiting the famly - and offered to do work.
(1:23-25; 11:15-20; I11:57-58; 1V:62-68)

George nitsuka testified that because of special orders that
had cone in around the 1987 Christnas hol i days which had to be filled,
Hol br ook was cal | ed and asked to report to work. Aki ko Qnitsuka
testified that she personally called Hol brook around the mddl e of
Decenber. (111:57-58.)

Hol brook testified that she thought she had received the cal
fromAki ko Qnitsuka earlier in Decenber but that her first and only work
day of 1987 occurred on Decenber 31. According to her, it was now
easier toreturn to the nursery to work as her grandchildren were ol der.
In addition, owng to a recent interest in the gane of bingo, she now
wanted to be paid only in cash. |In fact, she received a check for the
pay period ending January 3, 1988 for $15.75 and al so recei ved a nunber
of checks thereafter for work perforned later in 1988. (1:18-23; I1:21-
22; 1V 63-66) (Enpl's 1 and 2.)
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b. Analysis and Goncl usi ons of Law

The UFWhad earlier chall enged Hol brook on the grounds that
she was not an agricul tural enpl oyee. (See Regional Director's Report
and Notice of Investigative Hearing on Chal l enged Ballots, April 13,
1988). At this tine the UPWcontends that Hol brook was hired purely for
the purpose of voting in the election, an unfair |abor practice. (UWs
Post-Hearing Brief, p. 37) (See Labor (ode section 1154.6.)

The evidence is undisputed that Hol brook had wor ked
intermttently in the past for the Onitsukas as an agricul tural worker
goi ng back as early as 1981 though not for cash. Though the UFWfi nds
it suspicious that suddenly in Decenber, 1987 she deci ded she wanted to
be paid by check, | frankly was inpressed by her deneanor and believe
she was telling the truth when she indicated that cash was inportant to
her now that she had devel oped sonething of a (mnor?) bingo ganbling
habit. In any event, even if she had continued to be paid in flowers, |
do not see where that woul d have detracted fromthe fact that she
continued to be an enpl oyee of the nursery.

Furthernore, there is no evidence that Hol brook was not needed
when cal | ed back to work. And significantly, there is no evidence that
the nitsukas were aware of any UFWorgani zational activity at the tine
Aki ko Onitsuka call ed Hol brook to return; thus, how coul d she have been

hired purely for the purpose of voting in the el ection?
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| recommend that the UFWs chal | enge to Linda Hol br ook be

over r ul ed.

3. Yyi's Friends - Mke Mto, Misahiro Yoneda, A do
Sal dana, S eve and Tom Pacheco

a. The Nature of Their Wrk

George nitsuka testified that it was necessary to hire part-
tinme workers for a special project that happened to occur at the end of
Decenber, 1987. According to nitsuka, he had been buil di ng a new cool er
in the packing shed and in order to do this the cenent floor of the
packi ng shed was broken up | eaving a residue of cenent bl ocks whi ch had
to be renoved and the area cl eaned up. The cenent slabs, sone of which
were large and required nore than one person to lift, had to be noved by
tractor to the area where the trailer was | ocated. Therefore, nitsuka
instructed his son, Yuji, to enploy sone people to work with him(Yuji)
to renove the blocks. Yuji hired his friends, Mke Mta, Msahiro
Yoneda, Al do Sal dana, and Seve and Tom Pacheco'™ and they were all
involved in this project between Decenber 26, 1987 and January 3, 1988.
In addition, they al so did weedi ng around the greenhouses, cleaned up the
packi ng shed, and

'I't appears that all of the above worked at the nursery fromtine to

ti ne before Decenber 26, 1987, only they were not paid in cash. The
parties stipulated that prior to Decenber 26 the Enpl oyer had no payroll
| edgers, tinmecards or cancel ed checks for any of these young nen.
(111:116-117.) Begi nning on Decenber 26 cash paynents, as conpensation
for their work, were nade for the first tine.
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noved boxes wthin the shed. (1:14-17, 50-57, 61-62; 111:47-48) (Ewl's
4, 5, and 6.) The work of noving the cenent slabs was perforned on at
| east four days as foll ows:

Decenber 26, 1987 - Seve Pacheco, Tom Pacheco and Yuj i
fol ded papers for the flowers. Steve Pacheco testified he was paid in
cash for the first time. On prior occasions he had done cutting,
packi ng, sorting, and debudding. As a friend of the Onitsukas', he
woul d sinply go over to their house after work where he was paid for
that work by being treated to dinner. (111:72, 79-80.)

Decenber 31, 1987 - Mke Mta, working with Tom Pacheco ?
and Yuji, noved the cenent bl ocks and shovel ed dirt over potholes. He
was paid in cash which narked the first tine this had occurred. n the
prior occasi ons when he had worked at the nursery cl eaning up and
sweepi ng he had worked for neals or other treats. (1V.15-16, 20-23.)

Masahi ro Yoneda al so worked on that date. He testified he had
dropped by the nursery to see his friend Yuji and had ended up hel pi ng

out for around two hours. (I1V:5-6.)

January 2, 1988 - Seve Pacheco, Masahiro Yoneda, and Yuji
noved the cenent bl ocks and then cl eaned up the packi ng shed.

®The parties stipulated that Tom Pacheco only worked for the
Enpl oyer on two occasions, Decenber 31 and Decenber 26, 1987.
(11:62-64.)
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(1. 70-71, 74.) Yoneda testified he was paid for his work on January 2,
by check (Ewl's 7), but that this was the first tine. He had worked for
the nursery on ot her occasions but had al ways been paid by free neal s or
acconpanyi ng the famly on ski weekends or vacations. (IV. 8-9; 1:.58-59.)
January 3, 1988 - The parties stipulated that A do Sal dana wor ked

at the nursery on January 3, 1988 and al so on Decenber 26, 1987.

(11:65.) (Bwl's 11 and 12.)

b. Analysis and Goncl usi ons of Law

As in the case of Holbrook, the challenges to the eligibility of
Mta, Yoneda, Sal dana, and the Pacheco brothers are not based on the fact
that they were part-tine workers or that they were supposedly not engaged
in agricultural work when they noved the concrete slabs? (though that was
the original objection),? but rather on the theory that they were hired
specifically for the purpose of voting in the election (UWs Post -
Hearing Brief, pp. 36-37).

The UFWnakes two argunents in support of this proposition.

First, it argues that Socorro Rodriguez and Mati as

21 find this was agricultural activity. See Qown Point Arabians, supra
(1980) 6 ALRB No. 59 where workers who perforned incidental tasks such as
naintaining facilities and now ng | awns in connection wth an agri cul tural
operation, a stud farm were found to be engaged in agricul tural work.

2See Regional Director's Report and Notice of |Investigative Hearing on
Chal | enged Bal | ot s.
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Rodriguez S. testified that they had never seen any of these young nen
working at the nursery prior to the election. Second, it argues that
even if they had "worked" there, it was for non-nonetary conpensati on.
Therefore, it was especial |y suspici ous when these individual s began to
recei ve their pay by check for the first tine during the eligibility
peri od.

Yoneda, Mdta, and Steve Pacheco all testified that they, as
wel | as Tom Pacheco and Al do Sal dana, worked for the nursery prior to
and during the eligibility period. George Onitsuka corroborated and
added to this testinony. | credit all of it. Just because the
Rodri guezes may not have seen themon the premses does not nean that
they weren't there working. Nor is there any evidence that the noving
of the cenent bl ocks project was a phony operation desi gned specifically
to create jobs for these individuals just so they could vote in the
election. Nor is there any evidence that the project was del ayed for
this same purpose. As a natter of fact, the work on this task actual |y
began on Decenber 26 (not Decenber 27), a date outside of the
eligibility period. As was true of the Hol brook situation as well, the
UFWhad the burden of establishing, as part of its non-eligibility
argurent, when and under what circunstances nitsuka | earned of the
Uhi on organi zi ng canpai gn so as to support its position that he
specifically put people to work in the week preceding the Petition
filing on January 4 so that they would be eligible to vote. But there

is afalure of proof on this point.
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See TNH Farns (1984) 10 ALRB No. 37, p. 3, fn. 2; Mranda Mishroom
Farns, Inc. (1980) 6 ALRB No. 22, pp. 6-7.

As to the second argunent, | agree that the record contains no
expl anation (unlike in Hol brook's case) as to why these friends of
Yuji's who usually took their conpensation out in pizza or famly
vacations suddenly decided (or had it decided for then) to start getting
paidin cash. But | sinply cannot allow nyself to specul ate on the
reasons. Again, the burden was on the UFWto produce the evi dence that
woul d bring into question the notivation behind the fact that checks
suddenl y becane the nethod of paynent for these workers in late
Decenber, 1987. It did not carry that burden.

| recommend that the UFWs challenge to the ballots of Mke
Mta, Masahiro Yoneda, A do Sal dana, and Steve and Tom Pacheco be
overr ul ed.

V. THE BVPLOYER S CHALLENGES
A The hildren's Higihility
1. The Pre-Hection Gonference, January 7, 1988

Thormas J. Nagl e has been a Board agent since 1981, was the
agent in charge of the election at Salinas Valley Nursery on January 11,
1988, and in that capacity, was also in charge of the pre-el ection
conference on January 7. According to Nagle, the Conpany had two
representatives at that conference, a Jimlchida and a Seven Hghfill.
Bot h had signed the "Attendance Roster” (U 3) as Enpl oyer

representatives. Specifically, Whida, in the
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presence of Hghfill, inforned Nagle that he was there to represent the

Gonpany. Nagle testified that both Wchida and Hghfill participated in

the neeting and spoke up in response to his questions. (IV:74-77.)
Nagl e further testified that at the pre-hearing

conference, one of the matters rai sed concerned the eligibility of four

children who, it was clained by the UFW had worked during the

eligibility period but were not on the eligibility list.?

According to
Nagl e, Wchi da, speaking on behal f of the Conpany, indicated that George
ni t suka had nentioned these four children, that they had tal ked about
it, and that in Whida s opinion these kids were too young to vote and
for that reason were not included on the list. Nagle also testified that
at notine during the pre-el ection conference did any Conpany
representative deny that the children had worked during the eligibility
period. (IV:79-81, 120-121.) (See also the testinony of UFW

representative, Lupe Castillo, V:2-5.)

According to Nagle, the Uhion representatives indicated they
had the nanes of the four children, but Nagle told the parties he needed
confirmati on fromthe Conpany to whi ch WUchi da responded that he woul d
call himback wthin the next hour.

2UFWrepresentative |frael Edeza testified that he was the one that
nentioned this to the Gonpany representatives and that they indicated
they were already anware of it. (V:65-66.)
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(I'V:81-82.) Nagle then described the return phone call from Whida
as fol | ows:
"He said that M. nitsuka was standing there next to him and
he confirned that the four kids had worked during the
eligibility period. M. Qnitsuka's position was that they were
eligible to vote, the conpany was in agreenent that they were

to be included on the |ist.

"During this conversation there were short breaks where M.

Lchi da woul d speak with the person standing next to him in
Japanese, and speak to ne in English. . . .1 was intending to
go to the Gonpany the next day to distribute the notice and
direction of the election, and | informed the Conpany that when
| didthat the next norning, | wuld like to pick up a |ist
wth those nanes and their addresses, the names of the four

i ndividual s and their addresses who had worked during the
eligibility period." (1V:82.)

Nagl e testified that the next day, January 8, he went to
the Gonpany' s prem ses and spoke personal |y to Onitsuka who gave
himthe children's names® and indicated that they had i ndeed worked
on sone of the days of the eligibility period. nitsuka handed him
a handwitten? note of two pages with the date of January 2, 1988%
onit. "He (hitsuka) indicated to ne that these four kids - he

said these four -

“The children were Matias Rodriguez, Jr.,
Ernesto (Daniel) Rodriguez, Pedro Rodriguez and Ranon Sol ari o.

®0nitsuka tol d Nagl e that the witing in black pen on side 1 of
page 1 of Uhion 4 (where the initials appear) was witten by Uchi da
(1'V:115).

®Nagl e testified that so far as he knew this January 2 date came
fromthe Enployer. (1V:112.) Nagle denied there was any
di scussi on about any January 7 date. (1V:117.) (See infra.)
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these children are eligible to vote, that they worked in the
eligibility period, and they were eligible to vote ® (IV 84-86.)
(Parent hesi s added. )

Nagl e then asked nitsuka to place his initials ("GQ")
on the page wth the January 2, 1988 date on it, which he did, in
bl ack pen and cl ose to where the date appears. (U 4.) Nagle pl aced
his initials in green pen under and to the right of the date.
(I'V:85,115.) (U4.) Nagle testified that there were two reasons he
requested the initials. Frst, whenever there were to be additions
toan eligibility list that was to be used at an el ection, he felt
it was a good idea to have the parties® initial same as this woul d
show agreenent. Second, in this particular case, the "2" on Uhion
Exhibit 4 was narked in a way that suggested to Nagle that it had
been narked over for sone reason so "I asked him 'Are you sure
about this date?. And he said 'Yes.'". (IV:86,117.)

Nagl e testified that there was no change in the Conpany' s
position regarding the children's eligibility between the tine he

talked to nitsuka on January 8 until the

“Nagl e testified that when he later spoke to the children's
not her, Socorro Rodriguez, she told himthat the children had
worked during the eligibility period but denied that it was on
January 2. (I'V: 105-106.) (See infra.)

“Nagl e al so obtained the initials of UFWrepresentative, |frae
Edeza. HEdeza testified that shortly after the pre-election
conference, Nagle gave himuUnhion Exhibit 4 wth the children's
nanes on it and asked himif those were the nanes of the children
who had worked during the eligibility
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day of the election, January 11. A that tine Fred Mrgan,
attorney for the Conpany, told Nagle that the Gonpany woul d
chal l enge the children's vote on the grounds that they were not
eligible because they had not worked during the eligibility period.
Wien Nagl e pointed out that this was a contrary position to what
the Conpany had represented a few days before, Mrgan acknow edged
that this was a change but stated that neverthel ess, there woul d be
a challenge.® (I 86-92.)

nitsuka admtted during his testinony that Uhida had
hel ped hi mprepare the original eligibility list that was sent to
the ALRB (1:69-70; I11: 13-15). uitsuka initially testified that
at the time he reviewed the eligibility list wth Wchida, he
recal l ed the Rodriguez children and Ranon Sol ari o bei ng nenti oned,
but he could not recall what was said. (Il1: 15.) He then

testified that the children were

(Foot not e 28 Conti nued)

period but whose nanes had not appeared on the list. Edeza
replied, "yes". Nagle then asked himto initial the docunent,
which he did wth an "I.E" in black pen. (V. 68-69, 77.) (U4.)

®The Conpany al so based its objections on two other points. Qe was
that the children's names were not on the eligibility list.

However, Nagle pointed out that this could not be so as the sheet
of paper given to himby itsuka with the names of the four
childrenonit (U4, p. 1) was stapled and thereby i ncor porat ed
intothe eligibility list. (1V:90.) The Conpany al so argued t hat
the children were not agricultural workers. (1V:108.)
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nentioned but that he told Wchida that they "were not enpl oyees,
therefore, their names were not put on the list." (111:17.) He next
testified he did not discuss anything wth Seven Hghfill prior to
the pre-el ecti on conference about the Rodriguez children or Solario
or whether they had worked between m d-Decenber of 1987 through
January 3 of 1988 (111:13). He also testified he never reviewed the
eligibility list with him®* (111:13-15.)

Wth respect to the pre-el ection conference, itsuka
testified that it was Hghfill who went to the conference on the
Conpany' s behal f. As to Jimlkchida, nitsuka testified that he was
the son of a nurserynman who had recently gone through the experience
of having a union election petition filed on his property and t hat
al though Wchi da was present at the conference, he (Qnitsuka) did "not
especi al | y" ask Wchida to represent himthere.® According to
(ni tsuka, he had heard that the nanes and birth dates of the children
were nentioned by the UPWrepresentatives, but he didn't know i n what
context. @nitsuka confessed that to this

9G course, the list had al ready been revi ewed with Onitsuka's other
representative, Wchida, who hel ped prepare it, and the children's
eligibility had been discussed wth him as well.

“Nagl e testified that at no tinme in his conversations wth

i tsuka was he told that Uchida was not a Conpany
representative. (1V:88.)
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day he really didn't know what had happened at the conference.
(111:9-17. )

nitsuka testified that he had no i dea howthe children's
nanes got on ULhion Exhibit 4 (1:69-70), in effect, denying Board
agent Nagle's testinony that Onitsuka personal |y gave hi mthe nanes
of the children when he visited the nursery's premses the day
after the pre-election conference. itsuka did recall Nagle's
visit but testified he could not conpl etely understand what was on
the docunent handed hi mby Nagle. According to Onitsuka, he was
concer ned when he saw the nunber "7", and he and Nagl e bot h agreed
that this was a mstake. The nunber was then changed to "2", and
both then initialed the nunber.*® (U4.) Qnitsuka testified,
however, that none of the children worked on either January 2 or

January 7. (1:70-72.)

Socorro Rodriguez testified that the signatures on Unhion 4
were those of the children, that she was present when they signed
the docunent, and that it had been brought to her by her boss,

Aki ko Onitsuka, on January 6 or 7, before the

®pAround this same tinme frame Qnitsuka asked Socorro Rodri guez

whet her the children had in fact worked on January 2. She replied
they had not but that they had on January 3, infra. Onitsuka
conducted an investigation and determned that Socorro and her
husband Matias Rodriguez, S. had worked on January 3 but not
January 2. (111:19-23.) (The children only worked on days the
Rodri guezes worked, infra.) He did not turn this new infornation
over to Nagle.
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election. ". . . .1 asked her why she needed the boys' signature,
and she said, 'Oh, that shows the pounds and things they had done so

that | can wite their checks'". (V:19.) Analysis and Goncl usi ons

of Law

Mich of Nagle's testinony stands uncontradicted. At the
pre-el ection conference a Conpany representative, in the presence
of a second Conpany representative, acknow edged that four children
had worked during the eligibility period. Later, that same
representative during a phone conversation, wth nitsuka standing
next to him again confirned that these children had worked during
the eligibility period. Neither Conpany representative —Uchida or
Hghfill -- testified at the hearing herein. Thus, neither Wchida,
Hghfill (nor Qnitsuka) has ever denied that these adm ssions were
nade. "An admnistrative board nust accept as true the intended
neani ng of uncontradi cted and uni npeaced evidence. . . .(When a
party testifies to favorabl e facts, and any contradi ctory evi dence
iswthinthe ability of the opposing party to produce, a failure
to bring forth such evidence wll require acceptance of the
uncontradi cted testinmony unless there is sone rational basis for
disbelieving it." Mrtori Brothers Dstributors v. Agricul tural

Labor Relations Board (1981) 29 Cal.3d 721, 728. | credit Nagle,

who testified in a credible and dignified nanner wth a good, solid

recal| of the facts, that these adnissions were nade. ®

%0n the other hand, serious questions arise regarding
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Nagl e al so testified that the day after the pre-el ection
conference he net wth Onitsuka who handed hi ma handwitten note
(U4) wth the names of four children on it and that hitsuka told
himthat these were the four children who were eligible to vote
havi ng worked during the eligibility period. Nagle then requested
that Onitsuka initial the note, indicating agreenment to these
additions to the eligibility list. itsuka conplied. nitsuka' s
defense to these adm ssions appears to be that he doesn't know how
the children's names got on the handwitten note and that he
couldn't fully understand what was on the note anyway. | credit
Nagl e's testinony as to what occurred in his conversation wth
nitsuka. In addition, the Gonpany's position on the eligibility

of these children did not change

itsuka's testinmony. |If hein fact told Wchida that the children
were not enpl oyees and shoul d not be included on any eligibility
list, why wouldn't Uchida have nentioned this at the tine that the
children's nanes actual |y were brought up by the Uhion
representatives at the pre-election conference in their effort to
have themincluded on the list? It was not as if Wchida did not
object to the inclusion of the children —he did, but on the
grounds that they were too young. Cbviously, if he objected on
this ground, the natter had to have been previously discussed wth
itsuka. Further, if there had really been any confusion about
whet her these children had worked during the eligibility period,
why would Hghfill have sat idly by while Wchida, who had hel ped
prepare the list, agreed wth the UPWrepresentatives that the
children had i ndeed worked during the eligibility period?
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fromthe pre-el ection conference until the election, i.e., it was
only at the election that the Conpany attorney informed the ALRB
for the first tine that it was contesting the eligibility of the
children on the grounds they did not work during the eligibility
peri od.

Certainly, these nunerous adm ssions, nade as they were
close to the tine of the actual events, should be given salient
wei ght and particul arly so when viewed next to the inconsistent
and confusing testinony of nitsuka.

2. The Children's Wrk

Matias and Socorro Rodriguez both work for Salinas Vall ey
Nursery. They have three children, Matias, Jr., 13 years of age
(at the tine of the election), B nesto Daniel, 11 years and 10
nonths (at the tine of the el ection), and Pedro, 9 years old (at
the tine of the election) (V:8-10). In the past, these three
children, and sonetines a friend of theirs, Ranmon Sol ari 0¥, 11 or
12 years old, would all acconpany the el der Rodri guezes to work
and woul d play there together. itsuka testified that around
Christnas, 1986, he came up wth the idea of letting these
children do sone

¥Wen nitsuka received the ALRB eligibility list, he testified
that he noticed Sol ari 0's nane and then nade an effort to find out
who he was. Though he still clains to this day not to know
Solario, he did testify that he was aware that a certain person
played wth the Rodriguez children and assuned that Sol ario was
this person. (I: 78-79; 11:77.) During the week follow ng the
filing of the Petition for Certification, hitsuka testified he
saw a young person wth the Rodriguez children that he had seen on
the property wth themon an earlier occasion. (1:78-79, 88-84.)
(It will
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sinpl e work like fol ding newspaper S* as | ong as they were there and
payi ng themfor this work by the pound. This idea was accepted and
thereafter, at different holidays, nitsuka woul d of fer newspaper
work to these four children.®

Mitsuka al so testified that no special arrangenents were
ever made for the children to work; when they showed up, they were
put to work. They did not punch a tine clock. They worked either
I nside the new or ol d packi ng shed. The boys only worked on days
that Socorro Rodriguez and Matias Rodriguez, . worked. ¥ (Both
Rodri guezes worked the sane days and had the sane days off.) (I:68-
69; 11:68; 111:20-23; V:10-12, 27-29.)

nitsuka testified that during 1987 the chil dren

worked during the sunmer and two or three tines around

(footnote 34 Conti nued)

be recall ed, supra, that, in fact, on January 8 Oitsuka had
presented Solario's nane to Nagle as one of the four boys that was
enpl oyed by himduring the eligibility period.) (1V:84-86.) (U 4.)

*\Men flowers are shipped, it is necessary to have newspapers
lining the bottomof the flower box. The children's job was to
open the boxes and spread the sheets of newspaper out to a certain
hei ght. (1:65-67.)

*There is no longer a claimthat the newspaper work is not to be
considered agricultural. (See Post-Hearing Brief of Enployer.) In
fact, according to Onitsuka, part-tinme worker Aldo Sal dana, infra,
perforned this work on January 3 and was paid his regul ar salary as
no distinction was nade between newspaper work and work at the

gr eenhouse.

¥0Oni tsuka al so testified that the father, Matias, S., would hel p
the children finish up the newspaper work during the |unch peri ods,
break tine, after work, or on his days off by rolling the
newspapers up and putting themin
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Thanksgi ving time® but not after Christnmas of 1987% (11:76, 69-70;
V: 117).

ni tsuka al so denied that the children worked on his
property during the week preceding the filing of the Petition for
Certification, specifically including January 3® but testified that
he personal | y saw t hem doi ng newspaper work on January 4 (the day

after the last day of the

their proper place. (I:65-67; V.-115-117, 124-125.) However, he
also testified that he had never hinself wtnessed Rodri guez
spreadi ng any newspapers. (V:126.) (Then he asked that that
statenent be retracted (V:127).) DMtias, S. denied that he ever
did any of the newspaper work. (V:97.)

®In his declaration, Onitsuka had declared that: "1 do not
bel i eve the children worked since the summer of 1987 until
Decenber. (U1, p. 2 of Declaration of George Onitsuka.)

®I'n his declaration, Onitsuka declared that the children had
worked on his premses during Decenber. (U, p. 1, Declaration
of George nitsuka). n cross-examnation nitsuka stated that
"....this sentence is in error as aresult of ny conferring with
ny lawer." nitsuka now denies that any of the children worked
at any tine during the nonth of Decenber, 1987. (11:80.)
Qignally, Onitsuka testified that between Thanksgiving and the
el ection the children didn't cone to work because it was too col d.
(V:118.) Then he testified that it was because he didn't call
themback ow ng to the fact that his newspaper stock was al ready
full

“oni t suka testified that on an average worki ng day he woul d pass
10 feet in front of the ol d packing shed frequently as he woul d be
going fromthe trailer (50 feet anay fromthe ol d packing shed) to
t he new packi ng shed because the greenhouses were right there.
Mnitsuka further testified that the folding of the newspapers took
pl ace 20 feet fromthe entrance to the ol d packi ng shed. (I:74-
75.) A notine did he see the children. He also testified that
had they been worki ng he woul d have known it but that he mght not
know specifically if they were playi ng because the work pl ace and
where they played were in conpl etely separate areas. (1:75-76;
11:78.) Shortly after this testinony, however,
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eligibility period) and 5 at the ol d packi ng shed. *

ni tsuka was not sure if the children worked after the
el ection, testifying at first that they did, then that they did not.
In any event, at sone point he told the Rodriguez parents not to
bring the children to work anynore because his | awyer had advi sed
against it as the children had neither social security nunbers nor
work permts. (1:77; 11:68-71. )

Aki ko Onitsuka testified that after the summer of 1987 she
did not see the Rodriguez children again until January 4, 1988 in
the afternoon. A fourth child was wth them (111:65.) However
inaswrn statement (U 1) Onitsuka had previously stated that the
children had worked in Decenber. nitsuka explained that this was
an incorrect statement and that her declaration was wong. (II11I:
66. )

Socorro Rodriguez testified that she and her husband woul d
sonetines bring the children with themwhen they went to work and
that the children woul d work for 3-4 hours. At tines the children

would go wth themin the norning and then

(Footnote 40 Gonti nued)

ni t suka changed his mnd and testified that he woul d have
noticed the children playing (11:79).

“Just prior to this testinony, Qnitsuka had testified that the
children did not work after Christmas and did cone to the nursery
until around January 15. (1:70.) No nention was nade of January 4
or 5.
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they woul d take themhone at noon; at other tines they woul d pick
the children up at noon, bring themto work, and take them hore
after work in the evening. nitsuka would not require any nunber
of hours or days to be worked —just that the job be finished.

(V: 11, 22-23, 58-60.)

According to Rodriguez, Onitsuka, aware that school
vacations were comng up, would tell her to bring the children
over to do the newspaper work, if there were such work avail abl e.
Specifically as to 1987, Rodriguez testified that Onitsuka tol d
her that there was work for the children just before they got out
for their Christmas vacation on Decenber 19. (V:58-60.)

Rodriguez further testified that initially for tw days
I n Decenber of 1987 the children worked cl ose to where she wor ked
i n the new packi ng shed but that |ater on they were noved to the
ol d shed closer to the trailer where she coul d no | onger see them
They worked in the ol d packi ng shed in the sane spot - over on the
south side on the left in the corner - the | ast days of Decenber
and on January 3. They al so took their |unches or snacks there.
No one el se woul d have been in that shed working wth them

(V:23-24, 31, 43-48.) (See also, I11:50-51.)

42C:orr_pany records indicate that both Socorro Rodriguez and Mati as
(R)dn guez, )Sr wor ked on January 3 (but not on January 2).
I[11:22-23.
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Rodriguez testified that she definitely renenbered the
children working during the last days of Decenber 1987*and from
7:00 a.m - noon on January 3/ 1988.* At that point they had
fini shed the newspaper job; after that, they rested and went back
to school. They did not work at the nursery after January 3,
1988.® (V:10-12, 25-29, 32, 35-36.) (See also \V:94.)

Matias Rodriguez, S. testified that the children
wor ked many days during the 1987 Christrmas school vacation and
that January 3 was their last day. (V:94-95.) e of the
children, Daniel Rodriguez, testified that he and the ot her
three worked several days during the 1987 Chri stmas vacati on.

(Vv 83.)

Anal ysi s and Goncl usi ons of Law

Apart fromUlhion Exhibit 4, there are no actual

Gonpany records in this case that can determne finally

“Conpany foreman Guevara testified he renenbered seeing the
children on the premses about two weeks before the el ection.
(I'V:54.) The election was held on January 11, 1988. (U 6.)

“Initially, Onitsuka acknow edged that Socorro Rodriguez had tol d
himthat the children had worked on January 3. (1:72.) Then he
testified he didn't hear fromher at all on this question (1:76-
77). Later, he testified that Rodriguez had not nentioned anythi ng
about January 3. (111:20.)

*oni tsuka testified that none of the children worked on the
newspapers on January 3 (1:72-73) but that one of the part-tiners,
Ado Saldana did. (V:121-123.) Saldana was not called to testify.
H s decl arati on does not indicate he worked on the newspapers on
January 3 (U 1).



whet her, in fact, these boys worked during the relevant tine
period.*® They punched no tine cl ocks; they had no tine-cards; they
wer e unsupervi sed. However, there are the admssions, and there is
testinonial evidence. As regards the latter, | credit the testinony
of the Rodriguezes that these children worked for the Enpl oyer
during the | ast days of Decenber, 1987 and certainly on January 3,
1988 -- dates withinthe eligibility period. Socorro Rodriguez was
an excel lent wtness, direct and responsive, especially on questions
relating to the crucial line of inquiry regardi ng when the children
worked. | was inpressed wth the manner in which she detailed how
it was that she could recollect specifically the fact that the
children worked on January 3. She had good recal|. Mtias’

recol | ection was not as good, but he was certain that the children
worked on January 3, and | credit him Daniel Mtias, 12 years ol d,
testified credibly about his work at the nursery over the Christnas
hol i days.

This testinony is to be contrasted wth that of Onitsuka
who was of ten vague, contradictory, and confusing. nitsuka
testified the children worked around Thanksgiving, 1987. Hs
declaration had denied it. He testified the children did not work

after Christmas, 1987 and then

“The Enpl oyer argues that a check made out to Matias Rodriguez in

the amount of $108.69 for "newspaperwor k- second week" is sone ki nd
of proof that the boys worked on January 4 and 5 and not January 3.
(Post-Hearing Brief of Enployer, p. 19.)
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testified that, in fact, they did not work at any tine during
Decenber. Wen shown his declaration which had declared that they
had wor ked during Decenber, he testified that after conferring wth
his | awer, he had determned that the declaration was in error.

He testified that the children were not at the nursery until around
January 15, then testified they were there on January 4 and 5. He
testified that Socorro Rodriguez had told himthe children had
worked on January 3, then testified she did not. He testified that
the children worked after the el ection, then testified they did
not. He testified he would not have seen the children on his
premses playing, then testified he woul d have.

(ni tsuka al so gave different reasons for why he di d not
need the children to roll newspapers over the Christrmas hol i days
(first too cold, then plenty of stock already rolled up), then
testified that his son and part-tiner Sal dana were hired during
this time to do the very sane work. He never explained this
I nconsi st ency.

ni tsuka made a big deal over the fact that when he net

wth Nagle personally, he wanted to nake sure that the

(Footnote 46 Conti nued)

But such a notation on a check dated January 16, a tine when the
issue of eligibility was very nuch bei ng debated, is so self-
serving that | cannot give it any weight. | also note that none of
t he checks in evidence (BEnwpl's 15-25) contain simlar notations
regardi ng the week in which work was supposedl y perforned.
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nunber "7" on Lhion Exhibit 4 was changed to the nunber "2" because
the "7" was a mstake. He then initialled the docunent. Wy? Qearly,
ni tsuka thought that the four boys indeed did work on January 2, else
why woul d he have placed his initials on the paper right beside the
date. As it turned out, he was wong; they did not work on January 2
but did on January 3. He found out he had been wong when he had a
conversation wth Socorro Rodriguez which was apparently hel d right
after his conversation wth Nagle. nitsuka asked her pointedly if
the children had worked on the 2nd, and she replied they had not but
that they had worked on the 3rd. He tried to confirmthis so he ran
an investigation and found that indeed, the Rodri guezes had not worked
on the 2nd but that they had on the 3rd. Yet, he chose not to turn
this newinfornation over to Nagle. Wy? Presumably, he nust have
concluded that it woul d not have nade any difference since both dates
were wthin the eligibility period.

Besi des Onitsuka, other wtnesses testified that they
did not see the four boys on certain dates in | ate Decenber,
1987/ early January, 1988, e.g., Akiko hitsuka (I111:61), Jim
Wyeda (111:93, 109-110), Mke Mta (Decenber 31) (IV:16-18,
20-25, 31), and Masahi ro Yoneda
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(Decenber 31) (IV2-5 7-11).% But this evidence i s unpersuasive
especi al | y where the power to observe was obstructed or otherw se
limted. None of these w tnesses worked in the sane | ocation as
the children nor was there any particul ar reason they woul d have
been specifically | ooking for them And there was never any
supervi sion over the children's work. (The sane coul d be said
about the part-tiners who renoved the cenent bl ocks.) Besides the
specific dates nentioned in the testi nony about Decenber 31,
January 2 and 3, there were still an additional four days in the
eligibility period when these children nay have worked i ncl udi ng
New Years day, a work day for the Rodri guezes.

The Enpl oyer argues that UFWorgani zer |frael Edeza
testified that he observed the children on the property on January
4 when he took access. (Post-Hearing Brief of Enpl oyer, p. 18.)
Actually, it was never clear when Edeza took access, and his
recol | ection of dates was not very good. (V:70-71.) For exanpl e,
he could not recall when the January 4 Petition for Certification
was filed. (V:74.) 1In any event, Edeza' s observation of the

children at the nursery

“'S eve Pacheco testified he did not see the children when he

wor ked on Decenber 26 and January 2. Decenber 26 is outside the
eligibility period; and no claimis nade by the UFWthat the
children worked on January 2. (I1V:13-14.)
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coul d have occurred prior to January 4 as he testified that he saw
t he boys worki ng there when he was organi zing and that this was
during an access period whi ch occurred before he had filed the
Petition. (V:70, 72.)

The credited testinony of Socorro Rodriguez, Mtias
Rodriguez, &., and Daniel Rodriguez, taken in conjunction wth
the early admssions of Onitsuka and his representati ves,
convi nces ne that these four boys actually did work for the
Enpl oyer during the relevant tine period. | also note that the
four children had worked over prior vacations since Christnas
vacation, 1986, including the 1987 summer and Thanksgi vi ng
vacat i ons.

The Enpl oyer al so argues (Post-Hearing Brief of Enpl oyer
pp. 22-23) that certain elenents of enpl oyee status are mssing
fromthe children. It argues that there were no tinecards or
checks nade out as conpensation for any work perfornmed.
course, for considerable periods of tine there were no tinecards
or checks either for the part-tiners, Hol brook and those who were
friends of Yuji's, e.g., Mto, Yoneda, Saldana, and the Pacheco
brothers. (Quriously, this condition |lasted until it was changed
just around the tine of the eligibility week.)

The Enpl oyer argues that the children were not supervised
or controlled by the Enpl oyer, but neither were the part-tiners,

particularly when they were engaged in the

- 49-



renoval of the concrete slabs, a najor part of their enpl oynent
during the eligibility week. | do not regard the ower's son,
Yuji, as a statutory supervisor, and there was no evi dence to that
effect presented during the hearing.
The Enpl oyer argues that the four boys did not receive
any of the incidents of enpl oynent such as social security,
unenpl oyment or disability coverage. Neither did the part-tiners
who nost of the tine exchanged their |abor for pizza or flowers.
The Enpl oyer argues that the children did not neet the
section 1157 requi renent of being "on the payrol|l" during the
eligbility period. But the Enpl oyer construes the statute nuch
too narrowy. It has been Board policy for sone tine to broadly
interpret the neaning of the word "payroll™ or "payroll period
i mredi ately preceding the filing of the petition.” Were nanes of
workers were not on the payroll |ist because they were being paid

on afamly unit basis, the Board noted that those nanes did not

appear .for the purpose of mutual conveni ence. and
shoul d have been included on the eligibility list. MV. Fista &
G. (1976) 2 AARB No. 8, p. 2, fn. 1. See also Val dora Produce

G. (1977) 3 ALRB no. 8 where the Board recogni zed that it was a

common practice in agriculture for one famly nenber to receive in
his or her nane the paycheck representing the cummul ative efforts

of two or nore famly nenbers and that as a result,
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sone of the famly nenbers' nanes woul d not al ways appear on the
eligibility list. The Board held that those enpl oyees, so |ong as
they were paid during the applicabl e payrol|l period, were eligible
to vote. Valdora also held that enpl oyees were to be consi dered
eligible to cast ballots if it appeared that they woul d have
perfornmed work for the enpl oyer but for their absences due to

illness or vacation. In Rod MlLellan Go. (1977) 3 ALRB No. 6 the

Board hel d that enpl oyees on pai d vacation or paid sick | eave
during the applicable payroll period were eligible to vote. The
Board found that "the term' payrol|l® did not describe a particul ar
piece of paper." 3 ALRBNo. 6 at pp. 3-4. See also (nite 8§,

S ndi cat o de Trabaj adores Canpesinos Libres (Hji Bros.) (1987) 13
ALRB Nb. 16. And in Wne Wrld, Inc. (1979) 5 ALRB No. 41 four

enpl oyees were chal |l enged during the voting on the grounds that
their nanes did not appear on the list of enpl oyees who worked
during the rel evant payroll period. Conpany records indicated that
three of the four enpl oyees had been injured in work-rel at ed
accidents prior tothe election and that their injuries prevented
themfromreturning to nornmal work until after the week used to
determne voter eligibility (IHED pp. 5-6). The Board, found
these enpl oyees eligible to vote despite the fact that their nanes
did not appear on the eligibility list.

The Enpl oyer argues that the boys were ineligible to vote

because there was no agreenent either expressed or
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i npl i ed between themand the Enpl oyer to work during the
elighbility week. But it is obvious fromreview ng the work
histories of all the part tiners that Qnitsuka ran a very | oose,
infornal operation when it cane to arranging for workers. ten
it was just a matter of show ng up. nitsuka testified that
rarely were special arrangenents nmade for the part-tiners to work;
when they arrived at the premses, they were given enpl oynent. In
the case of the children, Onitsuka would sinply tell Socorro

Rodri guez work was avail abl e, and they woul d t hen acconpany her
and her husband to the work site. Specifically, Onitsuka told her
just before the 1987 Christmas vacation that there was work for
the children and pursuant to that information, they showed up at
the nursery and were given jobs. Sone of this work was perforned
during the eligibility period.

The fact is that Onitsuka did not require and had never
required that the children or their parents on their behal f check
inwth himupon arrival at or departure fromwork or that they
punch a tine clock or that they work a certain nunber of hours.

As a matter of fact, it really didn't natter to hi mhow many
chi | dren worked since he was payi ng by the pound and not by the
hour. Wat ever the pounds added up to, he would just wite a check
to Matias, S. (sonetines to Matias, Jr.), and so far as he was
concerned, they could just divide up the earni ngs anyway they

want ed and
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anong as nmany persons as they wanted.  course, itsuka woul d
know t hat the work had been perforned because at sone point he
woul d wei gh the newspapers in order to determne how nuch to pay
for the work that was done. Thus, assumi ng arguendo that Onitsuka
| acked knowt edge as to which children worked when, ® he cannot be
heard to conplain as it was his decision not to keep tabs on them

Though Oni tsuka may have, on the advi ce of counsel and
for whatever reason, decided to no longer hire mnors at his place
of business, as of md-January, 1988, the fact is that he did
enpl oy themas workers at the time of the eligibility period for
the election. As nitsuka benefited fromtheir |abor, so too nust
he suffer the consequences of his acts, i.e., as enpl oyees who
worked during the eligibility period, the four boys are entitled
to vote in any ALRB conducted el ecti on.

Fnally, the Enpl oyer argues that the children were
prohi bited by state law fromworki ng wi thout a |abor permt and
none was furnished toit. On this basis, the Enpl oyer argues that
"[t]he ALRA should be interpreted as to exclude mnors w t hout

school permts fromthe definition of the word

“®pgai n, one nust not |ose sight of the fact that Onitsuka admitted
to Board agent Nagle that he was aware that four mnor children

i ncl udi ng Ranon Sol ari o, worked for himduring the eligibility
peri od.
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"enpl oyee’: or, in the alternative, assunming they are

"enpl oyees', the right to vote shoul d be denied on public policy
grounds of conflict wth the policy of the school |aws...."
(Post-Hearing Brief of Enployer, p. 25.)

It woul d be nore appropriate for the Enpl oyer to address its
public policy argunents to the State Legislature and not to the ALRB
Al that is required under the Agricultural Labor Relations Act for a
person to vote in a Board conducted el ection is that the individual be
an agricultural enpl oyee whose enpl oyment occurred during the
eligibility period.*® Had the Legislature intended to lint a
farmworker's eligibility to vote to a certain age, it woul d have,
presunably, said so. Instead, it chose not to differentiate voters in
uni on el ections on the basis of age.® That being the case, | do not

see how | have the authority to do so in this case.

“Labor Code section 1157 states, in rel evant part:

"Al agricultural enpl oyees of the enpl oyer whose nanes appear
on the payrol|l applicable to the payroll period i mediately
preceding the filing of the petition of such an el ection shall
be eligible to vote.”

It has been held, for exanple, that by extending ALRA rights to all
agricultural enpl oyees, the Legislature clearly intended to include
undocunent ed workers since it was aware of agriculture's historical
reliance on them R g Agricultural Services, Inc. (1985) 11 ALRB Nb.
27, rev.den. by First Appellate Dstrict, Novenber 27, 1985.
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The Agricultural Labor Relations Board, in
recognition of the legislative nandate that all agricul tural
enpl oyees be allowed to vote if they worked in the period
I mredi ately preceding the filing of the petition, placed no age
limtations on enpl oyee voting when it formulated its Regul ation

relevant to this subject matter.™

In point of fact, the only
Regul ation that could be said to pertain to mnors is section
20352(b) (5) which disqualifies only the Enployer's children from
voting. This was not because of any concern about the actual age
of those children but because children of the enpl oyer shoul d not
have to choose between their parents and a | abor organization. To
do so mght jeopardize the concept of a free election. But there
Is absolutely no restriction placed on the eligibility to vote of
bargai ning unit enpl oyees, and no provision exists in the Board' s
Regul ations to chal |l enge a prospective voter on such basis. See
ALRB Regul ati on 20355.

In fact, though the issue has not been dealt wth
directly, mnors have either been allowed to vote in ALRB

conducted el ections (so long as they worked during the eligibility

period), e.g., Visalia Adtrus Packers (1984) 10 ALRB Nb. 44, pp.

3-5, or there has been a strong suggestion that they are entitled

to vote (if otherw se eligible) under

*'The Regul ation reads as fol | ows:

(a) Those persons eligible to vote shall include:
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such circunstances, e.g., (oachella Inperial DO stlrbutors (1979)

5ARBN. 73, p. 7; Goachella Inperial Dstributors (1979) 5
ALRB No. 18, pp. 4-5.

(Footnote 51 Gonti nued)

(1) Those agricultural enpl oyees of the enpl oyer
who were enpl oyed at any tine during the enpl oyer's | ast
payrol | period which ended prior to the filing of the
petition, except that if the enployer's payroll as detern ned
above is for fewer than five working days, eligible enpl oyees
shall be all those enpl oyees who were enpl oyed at any tinme
during the five working days immediately prior to the filing
of the petition.

(2) Bl oyees who are absent fromwork during the
appl i cabl e payrol | period but who are receiving pay for that
period fromthe enpl oyer, as in the case of enpl oyees on paid
sick | eave or paid vacation;

(3) Epl oyees who woul d have been on the
payrol | during the applicable payroll period but for the
enpl oyer's unfair |abor practices; and

(4) Bigible economc strikers,

(b) The followng are ineligible to vote:

(1) Supervisors as defined in Labor Code
section 1140. 4 ( | );

(2) Quards enpl oyed to enforce agai nst
enpl oyees and ot her persons rules to protect property of the
enpl oyer or to protect the safety of persons on the
enpl oyer' s prem ses;

(3) Managerial enpl oyees;
(4) Gonfidential enployees; and
(5) The parent, child, or spouse of the enpl oyer

or of a substantial stockholder in a closely held
corporation which is the enpl oyer."
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Utimately, | cannot take the Enpl oyer's protestations
agai nst child | abor very seriously since it was the Epl oyer who
hired the mnors in the first place, did not ask that they have
permts, gave themenpl oyee status, profited fromtheir |abor,
and who now asks that they be disqualified fromvoting.

| recoomend that the Enployer's chall enges to the
elighbility of Maitias Rodriguez, Jr., E Daniel Rodriguez, Pedro
Rodri guez, and Ranon Sol ari o be overrul ed.

DATED.  Septenber 23, 1988

%ﬂﬂmu:ﬂf\/&‘w T

MARVI N J. BRENNER
I nvestigative Hearing Exaniner
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